
Jesus v. Jesus: Legitimacy Law, Patronage Networks, and the Transfer of Patrimony in a 
Nineteenth-Century African-Bahian Family

Introduction
When Father João da Cruz de Jesus passed away in 1882 in the city of Salvador in the 

Northeastern province of Bahia, Brazil, he did not leave a will.  Instead, nine years earlier, he 
had apparently hoped to circumvent the law that restricted inheritance by “spurious” children 
(those born of adulterous, incestuous, or, like Hermelinda, sacrilegious unions in which a parent 
had violated religious vows of chastity), by registering a “Writ of Paternity and Paternal 
Recognition” at the notarial office of his home parish of Brotas.  In it, Father João established 
that “due to his own human weakness” he had fathered Hermelinda Perminia de Jesus in 1863. 
“To clear his conscience,” the document continues, “he legitimates and recognizes as his 
daughter the said Hermelinda Perminia de Jesus; and it is his will that she, thus recognized and 
legitimated, enjoy from this day forward all the rights and prerogatives that belong to legitimate 
offspring, and that she be able, upon his death, to succeed him in the possession of his property, 
rights, and shares [ações], independently of any other testamentary disposition and solely by 
means of this writ.”  The text was copied into the notarial civil registry book and signed by 
Father João, by the state Guardian of Orphans (Curador Geral dos Órfãos) for Salvador, who 
acted as Hermelinda’s legal representative, two witnesses, and the notary, all in the presence of 
twelve-year-old Hermelinda.1  

The seriousness and ceremony of this act surely impressed Hermelinda, who at that 
age would have understood its intended significance. As Hermelinda approached adolescence, 
the promise of her father’s support and eventual inheritance would provide her a sense of 
financial security, while his formal recognition of paternity would lighten the “stain” of her 
illegitimate birth.  Although her father was the son of a black (preto) Brazilian father and African 
mother of , his seminary education and modest wealth -- he owned a few houses and would 
likely inherit from his father’s a small fortune in low-value rural real estate – placed him among 
the elite in the poor, mostly African or African-descended parish of Brotas, where he had been 
born and raised, and even among the slightly “whiter” and better-off residents of the adjacent 
neighborhood of Santa Anna, where he lived with Hermelinda and her mother, Isidora.   

Father João’s recognition of his family permitted his daughter to share his enviable 
social position as she grew up, despite her sacrilegious condição (“condition,” or legal status).  
This was possible in part because despite religious condemnation and legal punishment that 
included inheritance restrictions, it was not at all uncommon for Brazilian priests to father 
children and to publicly recognize them.  These children suffered surprisingly slight social 
ostracism in nineteenth-century Brazil as a whole, where the political elite included among its 
ranks a number of distinguished illegitimate sons and fiercely debated the wisdom of clerical 
celibacy.  In Hermelinda’s neighborhood, where marriage rates were low and people followed 
Catholic moral dictums loosely at best, few were likely to rebuke the recognized daughter of a 
relatively well-to-do priest.

If Hermelinda’s problematic condition as a sacrilegious child did not prevent her 
from sharing her father’s social position, other markers of status could help her to maintain it 
after he was gone.  Without her father’s support, she would have shared her property-less and 
illiterate mother’s precarious economic situation.  Instead, her father’s resources assured her 
not only the promise of property, but an excellent education, which would later permit her to 
become a school teacher, one of the most prestigious professions open to women.  Isidora, 
however, apparently did pass down at least one valuable asset: her color.  Isidora’s color is not 
recorded anywhere in the documentation she and Hermelinda left behind, which suggests that 
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she might have been considered white, since nineteenth-century records commonly indicated a 
color or an assumed national origin for people of African descent.2  Father João, for example, 
was identified as black (preto) on his birth certificate and in documents pertaining to his 
ordination.  Hermelinda’s color – “brown” (parda), according to her birth certificate – placed her 
on an intermediate rung in the Bahian color hierarchy, between the tiny white population (x 
percent) and the slave and free black majority (30-50 percent).  Together, Hermelinda’s color, 
education, and economic situation would have led her to expect a comfortable future as she 
continued on a path of upward mobility in relation to her parents, just as Father João’s free 
birth, seminary education, and priesthood, together with his modest wealth, signalled his 
advancement over his African mother, who had purchased her freedom just months before he 
was born, and his father, also the son of an African mother, who had amassed his fortune 
through farming and dealing in real estate in Brotas.  Isidora, in contrast, appeared to be 
economically dependent upon Hermelinda’s father until his death, when this dependency 
transferred to Hermelinda.  By then, Hermelinda had become a young woman who commanded 
a significant degree of respect, signaled by the honorific "Dona" that preceded her name, even 
in documents produced by her adversaries.

The bright prospects Hermelinda could reasonably look forward to as she was growing 
up, however, dimmed after her father died.  After two protracted court battles, she lost 
both the claim to legitimacy and the inheritance her father wanted her to have.  One of her 
grandfather's former slaves, Roberto da Trindade de Jesus, won the inheritance instead.3  

Coming less than three years after the abolition of slavery, the legal victory of an 
unrelated black former slave over a well-educated, parda granddaughter in a case of inheritance 
seems astonishing. Yet analysis of the two cases of Jesus v. Jesus that produced this result 
demonstrates that it reflected the outcome of political and legal debates over legitimacy and 
family law that raged in the decades following Brazil’s political independence in 1822, when 
Portugal’s former colony became the Brazilian Empire.   Decided by the Supreme Court in Rio 
de Janeiro in 1891, two years after the empire was replaced by a republic, the second case 
seems to have been the last legitimation suit to make its way up through the Brazilian judicial 
system.  The court’s refusal to accept Hermelinda’s claim that she had been legitimated, and 
was thus heir to at least two-thirds of her family’s estate, was solidly based in imperial laws and 
jurisprudential trends that imposed tight restrictions on illegitimate children’s rights to paternal 
support and inheritance and made the judicial process of legitimation meaningless.  In this 
light, it makes sense that both the appeals court and the supreme court denied Hermelinda the 
right to inherit as a member of her father’s family, first recognizing her grandfather’s claim to 
her father’s estate in 1883, and then, in 1891, upholding her grandfather’s will, which named 
Roberto da Trindade de Jesus his “sole and universal” heir.  This meant that Roberto inherited 
everything that was left after parceling out bequests to individual legatees and paying taxes and 
fees. 

The attitude of the lower courts in both instances, which had initially granted 
Hermelinda’s request for certification of her legitimation and qualified her to succeed to 
her family’s estate, might be interpreted as a reflection of flexible popular conceptions of 
illegitimacy and expectations regarding family support.   Hermelinda’s grandfather’s decision 
to oppose her legitimation and to favor his former slave over his only grandchild, in contrast, 
seems a jolting contradiction to popular expectations.  It also seems surprising that the 
grandfather would choose to halt, or even reverse, the generational upward mobility achieved 
by his son’s seminary education and priesthood and his granddaughter’s economic, educational, 
and color status.  It is unlikely that the archival record will ever reveal whether fraught personal 
relations between the grandfather and his son’s family might provide an explanation.  By 
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scouring the public and ecclesiastical archives, however, it is possible to uncover aspects of the 
grandfather’s life history and social world that make his legal battle against Hermelinda, and his 
final testament, seem less puzzling.  

The archival record also offers a means of following the fortunes of Roberto Trindade 
de Jesús and some of the legatees -- including Hermelinda -- who were remembered in this 
testament.  Their experiences reveal the obstacles poor individuals faced in attempting to 
maintain even modest properties, illustrating how difficult it was for those on the bottom of the 
social hierarchy to accumulate wealth and experience social mobility.  This explains why both 
Hermelinda Perminia de Jesus and Roberto Trindade de Jesus invested significant resources, and 
nearly a decade of their youth, to battle one another over Hermelinda’s right to legitimation, 
which would have given her the lion’s share of the Jesus family patrimony.

*******************************************
“Strangers to the Family”: The Deteriorating Legal Status of Illegitimate Children in Imperial 
Brazil 

Four decades before Father João filed the writ of paternal recognition and legitimation 
for Hermelinda, the Brazilian parliament passed a law that unambiguously excluded spurious 
children from succession to their parents’ estates.  This 1831 law resulted from intense legal and 
political debate over the privileges of legitimacy that had begun during the late colonial period, 
when many among the modernizing liberal elite argued that exclusion of illegitimate children 
from official posts, honorific titles, and, most importantly, the right to inherit from their parents, 
was not only unjust punishment of innocents, but also impeded the broader circulation of 
wealth that 1

was intended to clarify sacrilegious child could succeed The lawyers for Roberto 
Trindade de Jesus argued Hermelinda Perminia de Jesus’s legitimation indicated the justices 
As the higher courts The writ of paternal recognition and legitimation for his daughter in 1872, 
he had reason to hope that the document’s provisions would carry the force of law, even if 
he knew that it didn’t conform to the letter of the law.  The notary who inscribed the text into 
the civil registry and the imperial guardian of orphans who signed for Hermelinda were state 
officials with legal training; wouldn’t they have objected if the document's provisions carried no 
legal weight?  Moreover, as a priest, Father João himself would have possessed at least general 
knowledge about family law; priests were responsible for investigating and recording civil status 
in marriage and baptismal registries and were frequently called upon to witness or even write 
up legal documents such as wills.  

Since Father João feared that his demise was drawing near when he created the 
document, he must have considered that he might leave one legitimate heir, in addition to his 
legitimated daughter: his father.  If he knew of the 1831 law that specified that parents could 
name spurious children testamentary heirs only in the absence of legitimate heirs, it would have 
made sense for him to provide for Hermelinda not through a will, but by legitimating her.  

The truth was that neither legal instrument could have guaranteed Hermelinda the right 
to succeed to her father’s estate while her grandfather was living, since the 1857 Consolidation 
of Civil Laws had cemented a judicial policy of refusing to certify paternal recognition and 
legitimation in the existence of legitimate heirs.4  In such cases, there was no possible exception 
to the 1604 law that prohibited spurious offspring from inheriting from their parents, either as 
necessary or as testamentary heirs. 

Yet the legal proceedings to dispose of Father João’s estate following his death in 
1882 suggest that neither Hermelinda nor her grandfather were, at first, aware of the laws 
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that favored him over her.  More surprisingly, these laws seem to have initially been ignored 
by the local judicial officials involved in the proceedings.  Instead, the guardian of orphans 
initiated proceedings to open a post-mortem inventory of Father João's estate on behalf of “the 
heiress” Hermelinda, the “recognized daughter of the deceased priest.”  Complaining that three 
houses belonging to Father João's estate were in the possession of Hermelinda’s grandfather, 
the guardian filed suit against the old man in Orphans' Court, a special forum where the state 
represented the interests of fatherless minors.5  

The grandfather, José Joaquim de Santa Thereza de Jesús, displayed no intention to 
relinquish his son’s properties, and even arranged for three of the court hearings to take place 
at one of them, a house that Father João and his brother had purchased together in 1856.6  
Hermelinda and her mother might have been living there at the time of these legal proceedings, 
for it was listed as her long time residence in the inventory that followed the grandfather's 
death in 1888.7  Hermelinda's mother purchased it eight years after that.8  Her grandfather 
resided elsewhere, but his assertion of authority regarding the property when his son died 
might explain why Hermelinda and her mother were silent in the proceedings.

José Joaquim de Santa Thereza de Jesus did not initially question his granddaughter's 
right to inherit.  Instead, he objected to the intervention of the Orphans' Court, since 
Hermelinda, a minor when her father died earlier in the year, had turned twenty-one two weeks 
before her court-appointed guardian initiated the inventory, in November, 1882.  Yet although 
the judge was obliged to close the case when the grandfather proved her age by submitting a 
transcript of Hermelinda’s baptismal registry, state officials did not give up Hermelinda's cause.  
On the same day that the case was shut in the Orphans' Court, the attorney for the Provincial 
Treasury opened proceedings in Properties Court (the Juizo da Fazenda) on behalf of "dona 
Hermelinda, heiress to the estate of her father, the deceased Father João da Cruz de Jesus."9

This time, the court summoned Hermelinda, ordering her to initiate inventory 
proceedings within three days.  When she failed to appear, the judge ordered her father's 
properties sequestered.  Only then did her grandfather petition to cancel the inventory 
proceedings on the grounds that Hermelinda, as a sacrilegious child, could not succeed to her 
father's estate. “Conscious of his rights,” his petition stated, he would present “opinions of 
skilled, intelligent, and well-known lawyers of this Forum” to prove “that Dona Hermelinda has 
no rights.”10  As evidence, her grandfather's lawyer submitted copies of several legal opinions as 
well as records of Father João’s ordination and Hermelinda’s baptism (showing that the former 
predated the latter) and the affidavit of paternal recognition the grandfather had written for 
his son thirty years earlier that João was "merely natural," not spurious.11  In response to the 
prosecutor's demand for additional evidence that he had supported his son, Santa Thereza 
called three long-time friends, who swore that he had “always recognized and treated João da 
Cruz as his son,” and that he had lived with João’s mother, “the unmarried black woman Luiza,” 
until her death (in 1845).12  The prosecutor assigned to the case supported Santa Thereza's 
argument that when a legitimate heir survived, a sacrilegious child could not inherit.  The judge 
declined to offer his own interpretation in the terse verdict passed in 1883, nearly a year after 
Father João’s inventory was first opened: "I accept the documents presented herein as proof, 
for the purposes of considering, as I consider [José Joaquim de Santa Theresa de Jesus] qualified 
to succeed to the estate of his son, Father João da Cruz de Jesus, and thus [I declare] null and 
void the summons and sequester [that appear] in the pages [of this case]."13

Although in 1883 she had no grounds for appeal, Hermelinda was determined to assert 
her right to the family patrimony as her grandfather's sole necessary heir when he passed away 
in 1889.  Within two weeks of his death, she had hired a prominent lawyer who filed a petition 
to have her letter of paternal recognition and legitimation certified, “so that she [could] succeed 
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to his estate as though [she were] born of legitimate marriage.”  The petition explained what 
had happened six years earlier, arguing that the sole impediment to her inheritance had now 
been removed: 

The letter of legitimation for illegitimate offspring is denied only when there are 
necessary heirs.  And it thus happened that when [her father] died, and was survived 
by his father José Joaquim de Santa Thereza, the latter became eligible to succeed 
him, although the petitioner had been recognized and instituted as his universal heir 
by public writ.  Now, however, that both are deceased without leaving descendants, 
ascendants, or collateral [heirs], the petitioner can not and should not give up the right 
that is granted to her by law.14

It is difficult to believe that the lawyer was unaware that dominant legal opinion held that the 
1831 law that permitted spurious children to be named testamentary heirs prohibited them 
from succeeding as necessary heirs under any circumstances.  Yet since this opinion stripped 
judicial legitimation of its primary purpose, it was reasonable for him, and Hermelinda, to 
believe that once the judge of the first instance certified her legitimation, the properties court 
would once again overlook this interpretation.   

Four days after Dona Hermelinda filed the petition, the lower court judge certified her 
letter of recognition and legitimation, and Hermelinda initiated inventory proceedings.  One day 
later, however, Roberto da Trindade de Jesus appealed the decision on the grounds that the 
deceased Santa Thereza had left a will that named him “sole and universal heir.”  Hermelinda’s 
lawyer countered that “Roberto, who is completely unrelated to the family, an ex-slave of the 
deceased,” had no right to appeal, not being party to or harmed by the decision, since his claim 
to inheritance was unfounded.15  The judge agreed that Roberto was not harmed by Dona 
Hermelinda’s legitimation, though his criteria were different: “if there is a will naming Roberto 
da Trindade de Jesus sole and universal heir, then the legitimated party does not have the right 
to inherit, and Roberto da Trindade thus is not harmed by her legitimation.”16  The case moved 
up to the appeals court. 

Roberto did produce a will, prompting Dona Hermelinda to attack its validity: “if her 
grandfather had left a will, he would have named her as sole and universal heir, and not his ex-
slave.  Her grandfather always knew she was the daughter of his son, and that only his advanced 
age (nearly 90) and paralysis, which affected his mental facilities, can explain how he could 
have written a will in which she was substituted for by an ex-slave.”17  She filed a separate 
suit that charged Roberto with fraud, accusing him of taking advantage of her grandfather’s 
trust in him as an assistant, tricking him into signing a document that changed her name to 
his, and surreptitiously exchanging it at the repository where it had been filed.  The fraud case 
was decided in Roberto’s favor later in the year; Dona Hermelinda was sentenced to pay court 
costs.18 

Meanwhile, the case of Hermelinda’s legitimation grew to nearly four hundred pages 
of transcribed legal opinions, jurisprudence, and supporting documents.  Arguments for 
Hermelinda were three-pronged: 1) Roberto was not a “legitimate party” in the case; 2) the will 
was not only invalid, but fraudulent on technical grounds; and 3) the point of legitimation was 
to confer the right to intestate inheritance; otherwise, the doctrine stating that legitimation 
could not be certified if it prejudiced legitimate heirs would not make sense.  This third point 
was grounded in several positive laws: the regulations of the colonial high court, which were 
not rescinded when many of this court’s functions were passed to the local courts after 
independence; the 1857 Consolidation of civil laws; and an 1863 law specifying that “legitimated 
heirs, even when inheriting ab intestado, are not exempt from inheritance tax.”  Abundant 
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opinions by renowned jurisconsults provided support for this interpretation.  The lawyers 
concluded that no law denied legitimated children the right to succeed to their ascendants' 
legítima.19  

Roberto’s lawyers – like Hermelinda’s they were well-reputed in the city – insisted 
that Hermelinda’s legitimation prejudiced him because its stated purpose was to qualify her to 
succeed to her grandfather's estate.  Yet, though it might seem to contradict their first point, 
the thrust of their arguments was that as a sacrilegious child, she was not entitled to succeed 
to the legitima, regardless of whether she was legitimated.  They countered Dona Hermelinda’s 
statements by pointing out that its quotations of jurisconsults were outdated, most having been 
published in the early decades of the century.  More recent legal opinion and jurisprudence, 
which they cited extensively, was based on the constitutional principle that a judicial ruling 
could not override any law.  Several jurists lamented that legitimation was ever put in the hands 
of judges for this reason.  On the basis of these objections, Roberto’s lawyers argued that judges 
should not legitimate spurious children under any circumstances.  

Even if judges could grant legitimation to spurious children, Roberto's lawyers argued, 
again following a cadre of prominent jurisconsults, legitimation did not entitle a person to 
succeed.  Instead, it permitted such children, on an exceptional basis, to receive child support 
(which could be granted regardless of legitimation), and to inherit honorifics such as noble 
titles (which in fact were no longer heritable).  Legitimation, according to the scholars Roberto's 
lawyers cited, did not confer "plenary rights of legitimate birth."  Far from receiving the right 
to inherit from the legítima as legitimate family members, spurious children were merely 
permitted to inherit as testamentary heirs, “not as offspring, but just like anyone else, unrelated 
to the family."  This is why they were required to pay inheritance tax, whereas legitimate 
children were exempt.  In modern law, legitimation had become “completely useless.”20  

Roberto’s victory by unanimous verdict in the Bahian Court of Appeals, upheld by 
the Federal Supreme Court in 1891, consolidated imperial legal doctrines that had hardened 
legitimacy laws and eliminated avenues for their dispensation.  The Supreme Court decision 
followed the advice of the federal attorney general, who argued that traditional notions of 
legitimation were at odds with modern law:  "Royal letters of legitimation were dispensations 
of law, conferred with the absolute power that [the Crown's justices] held.  Today, to attribute 
judicial legitimations conferred by the law of September 22, 1828 the same legal effects as those 
of old, would invert all of the principles that regulate succession law and would grant excessive 
power to judges."21  

Hardened legitimacy laws had resulted from the progressive decline over the second 
half of the nineteenth century of the influence of an earlier generation of radical liberals – those 
who had sought to democratize the courts and assert the rule of law over private authority and 
special privilege.  Like their counterparts in much of Europe and the former Spanish empire, 
Brazilian liberals labored to modernize and codify civil law, reorganizing it around a set of 
explicit, rational principles.  Yet after the 1830s, a more conservative generation won the power 
to determine what was meant by "modern" and "rational."22

Although the parliament passed key pieces of legislation in 1831 and 1847, it was 
through jurisprudence that imperial doctrine on legitimacy was substantiated.  As they ruled 
in individual cases involving the rights of illegitimate children, judges established the principles 
that would guide family law, which they discussed as a discrete branch of civil law for the first 
time.  In a series of verdicts and published opinions, the most prominent of which were cited 
by Roberto da Trindade de Jesus's lawyers in Hermelinda's legitimacy trial, judges defined the 
modern family as a patriarchal institution that resulted from legitimate marriage and excluded 
both natural and spurious children.  While a bachelor father enjoyed the prerogative of deciding 
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whether to recognize out-of-wedlock children, such recognition did not make them members of 
his family.  The father was not granted paternal guardianship (patrio poder) over these children 
and the children did not have the right to reside in the paternal family home.  In short, the law 
did not grant such children “family rights.”23  

Although the case of Hermelinda’s contested legitimation was decided on the weight of 
increasingly restrictive jurisprudence and legal opinion regarding spurious children, the actions 
of many people involved in the case suggest that they may have held onto the colonial notion 
that one's condition of birth was mutable.  Several of the participants seem to have believed, 
at least initially, that legitimation conferred intestate succession rights: Hermelinda's father; 
the notary who filed his letter legitimizing Hermelinda; the two state guardians of orphans 
who represented her; the functionaries and judge who presided over her father's post-mortem 
inventory proceedings; her grandfather; the lower court judge who certified her legitimation; 
and even Roberto and his lawyers.  This seems compatible with the continued prevalence in the 
nineteenth century of families formed without sacraments or legal documents, and the broad 
social acceptance of such families, particularly outside the small circle of white elites. 

The principle that patrimony belonged not to the individual, but to the family, also 
seems to have been widely held among nineteenth-century Bahians.  Popular and juridical 
notions concurred that only those individuals who did not have a family could freely determine 
how their patrimony would be transmitted upon their death.  Many people seemed to believe, 
moreover, that people's families included their children, regardless of the children's legal status. 
Hermelinda's grandfather's decision to prohibit his granddaughter from inheriting as a family 
member, instead granting control over his estate to his former slave, seems at odds with this 
popular belief.  By reading the provisions of the grandfather's will together with a scattering of 
documents in which he appears as a husband, father, businessman, and trusted associate, it is 
nonetheless possible to piece together a life history and social world in which his choices had a 
coherent logic.

The life history and social world of José Joaquim de Santa Thereza de Jesus

Hermelinda's grandfather was baptized as José in 1802 in Santa Anna, the same 
neighborhood where Hermelinda was born and lived most of her life.24  Then a rural parish 
bordering Salvador's downtown, Santa Anna was populated primarily by African and mixed-
race slave, free, and freed farmers and fishermen.25  José's mother was "Roza Maria da Silva, 
gege, single." Gege was one one of several African "nations," or identifications used in Salvador 
to distinguish among people associated with different African groups.  Gege or Jeje, one of the 
two largest African “nations” in the city, referred to the Aja-Fon-Ewe ethnic group of the former 
West African kingdom of Dahomey, now the Republic of Benin.26 Roza Maria also appears as a 
“freed African” (africana forra) in the Santa Anna parish registry as the owner of the slave x, a 
gege woman whom she had baptised in 1800.  It was relatively common for freed Africans to 
own one or more slaves of their own ethnicity in nineteenth-century Salvador.  In fact, slave 
ownership was the first step toward economic survival in this slave society and for some, led 
to considerable accumulation of wealth.  It is not clear whether Roza Maria belonged to the 
city’s African upper elite, but in any case, as the free-born child of a slave-owning mother, José 
Joaquim was nonetheless among Salvador’s fortunate. 

José Joaquim’s father does not appear in his baptismal registry or in any of the other 
extant (and legible) Santa Anna parish records.  In his will, however, José Joaquim bequeathed 
the same amount of money to pay for masses for the soul of his father, identified as Thomaz de 
Silva, as for that of his mother.  These amounts were higher than those bequeathed for the 

Sueann Caulfield, "Legitimacy Law," 5/14/2014 



souls of his sons, siblings, or any other previously departed loved ones.27  
José Joaquim’s mother and father's shared last name likely indicate that they were a 

couple, perhaps even legally married sometime after José Joaquim’s birth.  They might have 
shared a surname as former slaves of the same owner.  Tomaz himself also might have been 
Roza Maria’s former owner, or a member of her former owner’s family, although this is not 
likely because of they way the two parents are equated in the will. José Joaquim's godparents, 
both unmarried, were also "Silvas" and his godmother carried the honorific “Dona,” a title 
reserved for women of elevated social “condition.”  Perhaps the godparents were Roza's or 
Tomaz's relatives; perhaps relatives of Roza’s former owner.28  Either way, their presence at the 
baptism suggests that baby José Joaquim was born into a family of at least relatively privileged 
biological or fictive kin that extended beyond his mother.

While there is evidence that José Joaquim de Santa Thereza grew up with a mother and 
father, and possibly some extended family, the records do not indicate whether a family legacy 
might have helped José Joaquim get his start in life.  However it happened, by the time he was 
a young adult, he had achieved enviable standing for a man who was consistently classified 
as "black" (preto or, on his death registry, crioulo, a term that usually referred to Brazilian-born 
slaves).  He lived until his death on a farm in Brotas, a vast parish bordering Santa Anna and, 
at the time of José Joaquim's birth, similar in composition.  While Santa Anna was adjacent 
to the city's commercial center and became more urban, prosperous, and "white" over the 
nineteenth century, however, Brotas remained rural and populated mostly by Africans and their 
descendants, most of whom remained in destitute poverty.  The trajectory of José Joaquim’s 
fortune during his lifetime and after his death provides a ground-level vantage point for seeing 
how difficult it was for members of this poor population to achieve upward mobility in the 
decades after slavery, even for those few who were favored by a wealthy benefactor. 

Throughout his adult life, José Joaquim's stated profession was "property owner."  He 
apparently amassed his small fortune through real estate speculation, renting slaves and other 
property in Santa Anna and Brotas, and farming.  Surviving records of sales in Brotas between 
1864 and 1877 show that that José Joaquim bought and sold properties and provided mortgages 
and other loans to less well-to-do Brotas residents.29  He owned or held liens on several houses 
on Brotas plaza (Largo de Brotas), including the home of the vicar of the Nossa Senhora do 
Rosiario church, and donated at least one house to a female neighbor in 1875.30  There are no 
records of José Joaquim’s sale of slaves during those years, but he purchased at least eight.  

At least two of José Joaquim's slaves paid him their full market value in exchange for 
their freedom.  In the case of Roberto Trindade de Jesus, in 1881, the price was 1:000$100 reis.  
As a twenty-four year old who could perform "any task," Roberto was especially valuable.31  
Still, with emancipation of all slaves on the horizon, it was a good price, comparable to what 
José Joaquim had paid two decades earlier for another young Brazilian-born man, Leodoro 
(1:200$000), and more than he paid in 1874 for African-born Senhorinha, twenty-four, and her 
five-year-old daughter Izabel (1:000$000), and, in 1875, for Luiz, a forty-five year old African 
who, like Roberto, was "capable of any task" (800$000).32 

José Joaquim's family life also provides evidence of his prosperity.  According to his 
will, at some point he married the woman Agostinha Maria do Rosario, providing her a dote 
(dower) in the amount of 400$000 reis, which he recorded in a public writ.  When Agostinha 
died childless, he "indemnified" her mother with the same amount.  This was not a common 
practice in Brazil, where dowry was usually brought to marriage by the woman.  Perhaps José 
Joaquim used the term "dowry" to refer to a pre-nuptial agreement to maintain separate 
property, in which he reserved a specific amount to be paid to his wife or her heirs upon either 
spouse's death.33 This hypothesis is consistent with the concern José Joaquim displayed in his 
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will to maintain maximum control over his estate after his death. In any case, formal marriage 
was a mark of status, while payment of a dowry signaled the financial reserves that were usually 
necessary for marriage.  

Hermelinda’s father, João da Cruz, was born in 1829.  Since José Joaquim 
recognized João as his natural son – that is, not an adulterous son – Agostinha either died 
before then or married José Joaquim later.  João’s mother, a Gegê woman like his grandmother, 
was named Anna Luiza.  She began a relationship with José Joaquim while she was a slave 
owned by a wealthy white family in the nearby neighborhood of Sé.34  In August, 1829, when 
she was about six months pregnant with José Joaquim's child, her owner's husband died, 
prompting an inventory of the marital property.  The proceedings were delayed by Anna Luiza’s 
absence from her owner’s home; she was apparently already living with José Joaquim at that 
time.  She appeared for appraisal at a later date, and the appraisor, noting her “already 
advanced” age (and not mentioning her pregnancy), calculated her worth at 250$000 reis.35  
Within x days, Anna Luiza appeared at the inventories office to offer this amount for her 
freedom.  The sale took place against the will of her owner, who complained that Anna Luiza 
was worth at least double that price.  The owner insisted that she was “not opposed by any 
means to freedom,” and that if Anna Luiza would buy her another slave woman, “equal in value 
to herself,” she would happily free her in exchange.36  The court sided with Anna Luiza, who 
argued that …, and approved the purchase in time for João’s birth.  Given how difficult (though 
not impossible) it would have been for a slave to save even the lower amount, it is possible that 
José Joaquim provided the funds so that his son, João, would be born free.37

He was a sickly baby, but João da Cruz de Jesus grew up to become a respected 
official in the Brotas/Santa Anna community.  While his father, in his old age, had to request 
that someone (often his son) sign various documents for him, João da Cruz de Jesus' elegant 
signature stands out among the less practiced hands of many of the other parties or witnesses.  
José Joaquim, who was himself literate, had invested substantially in his son's seminary 
education and in the ecclesiastical dispensation needed to overcome "the irregularity of his 
birth."38  Once he was a priest, Father João seems to have played a valuable role as collaborator 
and stand-in for his father in his commercial transactions as well as in some of his social 
obligations.  

Two Brotas wills, both drawn up on behalf of African-born freedwomen, provide 
examples of social obligations fulfilled by the father and son pair. They also provide a glimpse of 
how even after death, slave masters depended on their slaves, employing paternalistic gestures 
of generosity to ensure that their slaves would continue to serve them.

The first will, that of Quitéria da Silva Barros, was witnessed and notarized in 1854 at 
a public notarial office in Brotas.  The will named José Joaquim executor, and in his absence, 
his son João da Cruz.39  When Quitéria died, just a few months after João's ordination in 1856, 
the young priest took on the task after his father declined.  Father João's responsibilities, in 
addition to presenting the will to the appropriate court and opening the post-mortem inventory, 
included arranging for her funeral, seeing that various masses were ordered, freeing her five 
slaves (in one case, after the slave financed masses for her mistress's soul), and transferring all 
of her property, which consisted of furniture, clothing, and some gold jewelry, to one of the 
slaves, Maria, whom she named universal heir.  For his efforts, Father João received a pair of 
gold cufflinks.

The formalities for creating a will for the second woman, Delfina Souza Telles, 
took place at Father João's home in Santa Anna in 1867.  Apparently, the house provided a 
space for the men's official business: this was the same house where, fifteen years later, José 
Joaquim would arrange the hearings that resulted in his granddaughter's disqualification as 
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Father João's heir.  Delfina's executor was her husband, a fellow African freedperson whom she 
had married in 1844, when she was about fifty years old and he was sixty.40  José Joaquim, who 
had served as witness to their marriage, was named executor in case of her husband's absence; 
his son João was third in line. Delfina's main purpose in creating her will seems to have been 
similar to Quitéria's: to provide for her soul and to free her five slaves.  Delfina required some of 
the slaves to first finance her funeral and masses for her soul, and she made all of their freedom 
conditional on continued service to her husband until his death.  When she died twelve years 
later, Father João once again presented the will to the authorities, but her husband – then 
ninety-five years old -- survived her, and presumably carried out its obligations.41   

A third will, also written in 1867, provides further insight into the kinds of obligations 
an executor might incur.  Luiz Mendez, an African-born farmer who worked a leased plot, made 
typical requests of his executor, José Joaquim: oversight of his inventory; arrangements for 
a "decent" funeral as well as various masses and charitable offerings in the weeks following; and 
payment of a modest bequest to his goddaughter.  Luiz's most valuable possession, an African 
slave named João, was instructed pay for his funeral "and all of the other provisions," which 
included a reasonable sum as compensation to José Joaquim for his service as executor.  As soon 
as the slave completed these payments, the executor would free him. If, however, he did not 
fulfill this obligation within a year, Luiz specified that "then he shall be sold at public auction, 
and the payment for such obligations taken from his sale price, and the same slave shall inherit 
the remaining amount, as well as my thatch house and crops, which I leave to help him obtain 
his freedom."42 Once again, Padre João da Cruz stood as witness and executor in his father's 
absence, and he apparently safeguarded the will until Luiz Mendez's death shortly thereafter.  
Eight months later, José Joaquim arranged for the slave João to be freed, "since [he] has fulfilled 
exactly the provisions ordered by the testator, completing all the expenditures ordered by the 
same testator."43 

A picture begins to emerge from these documents, in which José Joaquim 
figures as an authoritative and respected man in a rural, primarily African-Brazilian world.  He 
seems to have immersed himself and his son in patronage and obligations that would have 
reinforced his standing in this community.  Many of those who shared his social world, including 
Quitéria Souza Telles and Luiz Mendez, were fellow descendants of Africans and members of the 
Brotherhood of Our Lady of the Rosary of Brotas, a lay organization affiliated with the Our Lady 
of Brotas Church.  There were several Our Lady of the Rosary brotherhoods in Bahia, all of them 
composed entirely or almost entirely of members from Africa or of African descent.  Our Lady of 
the Rosary brotherhoods were hierarchically structured organizations, with higher-status, 
sometimes white, men serving as patrons who helped oversee the administration and major 
activities. These and other Catholic brotherhoods played a crucial role in the lives of most 
Bahian men and many women, particularly those of African descent.  Among their most 
important functions was to guarantee members a "good death" and a proper funeral, but they 
also provided worldly benefits, functioning as mutual aid societies and social and business 
networks.44  

Perhaps it was through the Rosary brotherhood that José Joaquim was acquainted with 
the assortment of men, all Brotas residents, whom he listed as references who could attest 
to his son João's good character and Christian upbringing when João requested dispensation 
of the legitimacy requirement he needed to qualify for the clergy in 1856.  Two were crioulo 
(Brazilian-born black) laborers; one a crioulo master carpenter (oficial de carpina); and one 
a pardo construction foreman (mestre de obras). None of these four men’s testimony was 
heard.  Instead, religious officials recorded testimony by five of the six white men on the list: a 
goldsmith (official de ouvires); two justices of the peace; and two Portuguese property owners.45  
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Other documents suggest that at least two of the Portuguese witnesses maintained close 
personal and business ties with José Joaquim.  The two men shared the same surnames (Silva 
Quaresma), and their ages (“over seventy years old” and “over forty”) suggest they might have 
been father and son.  The older man owned several properties adjacent to the church on Brotas 
plaza.  When he ran into financial difficulties in the 1860s, José Joaquim purchased some of his 
slaves and loaned him cash mortgages on some of the properties.46  The younger man appeared 
in 1857, one year after João’s ordination, as the godfather of José Joaquim’s newborn slave 
Roberto.47  

José Joaquim's will provides hints that he envisioned the afterlife as a continuation 
of social relations that involved reciprocal, though unequal, obligations and favors.  Intensely 
devoted to his brotherhood, the old man left the parish church that housed it a sizeable bequest 
while requesting that the brothers march in his funeral procession and that the parish priest say 
the post-mortem masses.  As is the case with most nineteenth-century Brazilian wills, the souls 
of the testator and family members who went before him, including his deceased slaves, were 
also among his legatees.  For each soul, in descending order by generation, familial proximity, 
and status as free or enslaved, José Joaquim reserved a sum to pay for masses, services, or 
charitable offerings to the "poor and destitute," described in minute detail over several pages.48  
Not all of his relations were remembered: while he provided for the soul of his deceased wife 
Agostinha alongside his parents, sons, and siblings, he made no mention of his sons’ mother, 
Anna Luiza.

It is in the provisions that José Joaquim made for the thirty-four living individuals 
named in his will that his concern with patronage and obligation comes most clearly into focus.  
Most of the legatees seem to have been linked to him in some form of dependency.  Nine (not 
including his slaves) had the surname Jesus.  Six were his slaves.  Five were his godchildren.  At 
least three were his former slaves, and two were the free daughters of slaves, born after 1871, 
when the "law of the free womb" determined that they would be cared for by, and then serve, 
either their mother's owner or the state until adulthood.  One was the young daughter of his 
lawyer's slave.  José Joaquim required most of these legatees to fulfill some sort of obligation or 
condition in exchange for their bequest.  For example, while he bequeathed immediate freedom 
to two slaves, he freed four others only after three additional years of service to his heir (this 
magnanimity became obsolete for all six, since the abolition of slavery was decreed four months 
after he wrote the will, more than one year before his death).  José Joaquim also bequeathed 
two houses each to two of his former house slaves (crias libertas), "on the condition that 
[they] remain in an honest state, or marry someone with the consent of my heir, under whose 
oversight [they] must remain, and obey him."49  

In his bequest to Hermelinda, José Joaquim did not demand that she preserve her 
honor, but he did display a desire to limit her movement and, more importantly, to keep the 
property within his social network.  Hermelinda, identified simply as "the daughter of Izidora 
Maria Francisca dos Santos," received usufruct rights to four houses in Santa Anna, all of which 
had belonged to her father, including the house in which she resided, apparently with her 
mother.  The property, initially appraised at 14:500$000 reis, was estimated to bring in rents of 
about 110:000$000 reis.  The value was higher than any other bequest, but Hermelinda was not 
permitted control over it. If she tried to sell or otherwise dispose of any of the houses, or if she 
did not provide for their upkeep and taxes, her usufruct right would dissolve.50

The second largest bequest was also given in usufruct.  José Joaquim identified the 
recipient, Martiniano Primo de Jesús, as his godson. 51  When Martiniano died in 1901, however, 
his eldest son (whose used José Joaquim's surnames, Santa Thereza de Jesus), stated that 
Martiniano was José Joaquim's son.52  If this was true, we are left to guess why José Joaquim did 
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not acknowledge his paternity, and why he gave his two surviving blood relatives only usufruct 
to his most valuable properties, while the other thirty-two legatees received smaller bequests 
outright.  Whatever the reason, he left Martiniano usufruct rights to a house next door to one of 
Hermelinda's and another a few blocks away, with a combined value of 9,000 reis, subject to the 
same conditions as Hermelinda's bequest.53  

Like the slave beneficiaries in the wills of the three African-born testators described 
above, the ex-slave Roberto da Trindade de Jesus received his bequest in exchange for 
continued service to his former master.  His responsibilities were not those of a slave, however, 
but more akin to a protogé, or even a son, groomed to take on his patron's paternalist position 
vis-a-vis his former dependents.  Roberto's relationship with José Joaquim had clearly developed 
new dimensions in the seven years since the younger man had purchased his freedom.  Roberto, 
who had been born in José Joaquim’s house to one of his slaves – a crioula named Ricarda – 
remained in Brotas after his emancipation, in a house on Brotas plaza, where José Joaquim 
owned several other properties.  Roberto was present when José Joaquim dictated his will, in 
which the old man identified Roberto not as his former slave, but instead as "my very particular 
friend."  In addition to his stated affection, José Joaquim apparently trusted that Roberto 
was willing and able to manage the extensive administrative and social obligations the will 
demanded.  Roberto had at least some experience, having been named executor of the estate of 
an African-born freedman in 1885, and his signature suggests that his literacy was solid. 54

Whatever the reasons, José Joaquim seemed to believe that Roberto da Trindade de 
Jesús was the best available substitute for Father João da Cruz de Jesús, the deceased son whom 
he had recognized.  There was a big difference, however, between legally-recognized filiation 
and the fictive kinship, or patron-client relationship, that José Joaquim bestowed on Roberto.  
Had he lived, Father João, as a necessary heir, would have received at least two-thirds of José 
Joaquim's estate, and he would have been exempt from the standard inheritance tax (20%).  
Since he was dead, his recognized and legitimated daughter, Hermelinda, would have received 
this inheritance if the courts had not decided against her.  Absent such a necessary heir, the 
individual bequests Roberto distributed to other legatees immediately consumed more than 
two-thirds of the estate.55  

Still, Roberto reasonably expected to be very comfortably endowed as heir to all that 
remained of the estate -- which was initially valued at Rs 65:980$000 -- after he paid the estate's 
debts, taxes, and fees, distributed the bequests, and fulfilled obligations to José Joaquim's 
body, soul, and legacy.  These obligations included making arrangements for his funeral and 
at least ten religious services each year for the souls of José Joaquim and his deceased family 
members for five years; making a variety of charitable distributions; guarding the honor and 
seeing to the marriages of José Joaquim's former female house slaves; and overseeing José 
Joaquim's granddaughter's and godson/son's fulfillment of the conditions of their usufruct. 
Should they fail, Roberto would convert the property into public bonds and make bi-annual 
interest payments to the Nossa Senhora do Rosario de Brotas brotherhood for the purpose of 
funding an annual festival in honor of the patron saint, with an amount reserved for Roberto in 
compensation for administering the endowment.56

* * * * * * * * * * * * * * * * *
José Joaquim de Santa Theresa de Jesus had achieved remarkable economic success 

in his lifetime.  As he worked to maintain his own central role in the social world of Brotas, 
he created a patronage network within his own extended household and among his African-
descended neighbors.  From a macro-historical perspective, many of his social and kinship 
relations might seem horizontal, linking him to other free people of African or mixed African-
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European descent.  If we look from a micro-historical perspective, however, we can see that 
they are graduated in critical, if often malleable, ways.  By keeping control of the family 
patrimony out of the hands of his surviving blood relatives and placing it instead in the hands 
of a trusted dependant, José Joaquim hoped that the patronage network on which he built his 
social position in life would continue to sustain his soul after his death.  

Remaining emotionally and physically close to his former master after his emancipation, 
Roberto da Trindade de Jesus appears to have made himself indispensable.  At the moment 
of José Joaquim's death, Roberto's investment in his former master's patronage seemed to 
have paid off.  A few years after opening the post-mortem inventory, he married a young 
woman named Lydia, perhaps the same Lydia who was the daughter of one of José Joaquim's 
slaves, and who received a cash bequest from the old man.57  Roberto and Lydia moved to José 
Joaquim's comfortable farmhouse, where Roberto had been born and raised.  For a time they 
apparently tended a sizeable orange orchard and pasture. 

Roberto's gain was, of course, Dona Hermelinda’s loss.  Hermelinda's gender probably 
made her seem less useful to José Joaquim than Roberto, who could more easily assume his 
patriarchal posture.  What seems more significant, however, is her apparent social distance 
from her grandfather's circle of clients.  The avenues of social mobility available to her as a 
parda school teacher living in Santa Anna -- the increasingly urban area where her father had 
established himself, and where her grandfather's most valuable properties were located -- seem 
to have detached her from the patronage network her grandfather had built in the rural slave 
society that was Brotas – where he had lived and conducted most of his business, and where 
Roberto remained for most of his life.  

Hermelinda's defeat in court presents a cogent reminder that illegitimate children’s 
status was always unstable, relying as it did on the benevolence of paternal, religious, and legal 
authorities.  Possibly as a result of this loss, and the impoverishment she suffered after paying 
the substantial court costs of the litigation over her legitimation, Dona Hermelinda ended up 
relinquishing her usufruct to all of her father's four properties in 1896.  Three had been rentals, 
and the rents had apparently not provided sufficient income to cover upkeep and taxes, which 
had fallen into arrears during her court battles with Roberto.  The fourth – the house where her 
father had lived as a young man, and where she lived at least since 1888, possibly much longer, 
was sold by the Nossa Senhora do Rosário brotherhood to her mother for 2:000$000 reis, half of 
its appraised value, because it was in "a state of ruin."58    

The extensive litigation that Hermelinda pursued, ending only in 1896, seems to have 
been costly for all of her grandfather's legatees, as properties fell into disrepair and taxes 
were left unpaid until the litigation was settled and the post-mortem inventory could proceed.  
Several legatees, including Roberto, were quickly forced to sell the properties they inherited, 
receiving less than their market value, in order to pay the inheritance tax levied on them.  
Martiniano, who could not sell, took out a mortgage loan for the purpose of repairing the 
properties he received in usufruct once he had them in his possession, but his efforts failed.  
When his five children rescinded their right to inherit his usufruct upon his death in 1901, the 
houses were in such decay that the state declined to appraise them for tax purposes, concluding 
that the cost of the appraisal would surpass their value.59  

Roberto da Trindade de Jesus' fortune also seems to have shifted after he won 
the court battles against Hermelinda.  As the post-mortem inventory dragged on – in the end, its 
settlement took fourteen years and 1,122 pages of transcribed documents and proceedings – 
his expenses and debts had mounted beyond his portion of the estate.  He was forced to sell 
most of the properties left to him in order to make these payments.  The final pages of José 
Joaquim's post-mortem inventory consist of Roberto's 1904 plea for reimbursement of the 
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inheritance tax he had paid, followed by a new calculation of the value of his inheritance by an 
accountant, who confirmed that the sum was a negative figure (-3:293$595).60  The inventory 
closes without indicating whether Roberto received the reimbursement.  He and his wife Lydia 
had first mortgaged José Joaquim's farmland and orchards, then sold the entire estate in 1898.61 
Lydia passed away sometime between then and 1902.62  By the time Roberto finally settled José 
Joaquim’s inventory, in 1804, he had managed to hold onto just two plots of land, one in Santa 
Anna and one in Brotas.  Over the next decade, he slowly sold off parcels of the Santa Anna 
property, then took out a private mortgage loan against the Brotas land in the amount of 
1:000$000 at 2% a month, with the condition that if he failed to repay the loan within one year, 
he would forfeit the property, which was worth double the loan's amount.63  We do not know 
the final outcome of this transaction.  In the next and final document filed under his name in the 
Bahian state archives, in 1924, Roberto sold the rest of the Santa Anna land.64

Hermelinda seems to have fared somewhat better than her former rival.  In the last 
trace we find of her (her mother's post-mortem inventory, filed in 1926), we discover that just 
before her mother died in 1918, Hermelinda, like Roberto, had taken out a private mortgage 
loan against what remained of her inheritance from José Joaquim: the house that her mother 
had purchased after Hermelinda rescinded her usufruct.  The value of the property, however, 
was significantly higher than that of Roberto's (22:400$000), and Hermelinda was able to 
secure much better terms on her loan: 4:000$000 at 1% a month, with no fixed repayment 
term.65  Perhaps as a way to distance herself from all the other Jesuses who were named in 
her grandfather's will, she no longer used her father's family name, appearing instead with her 
mother's: Hermelinda Perminia dos Santos.66  

 
Conclusion

In legal terms, it was the mid-nineteenth-century defeat of liberals who had 
vigorously campaigned to put an end to both clerical celibacy and legal discrimination against 
illegitimates that permitted José Joaquim to dispose of his entire estate as he pleased, and 
made it impossible for his granddaughter to circumvent his provisions.  Indeed, Hermelinda 
Perminia de Jesus' legitimation case only served to consolidate jurisprudential trends that 
intensified discrimination against illegitimates and cut off their access to "family rights."  This 
trend had emerged following intense debates among nineteenth-century legislators and jurists 
over how to modernize Brazil’s civil law system and family structures.  While the liberal 
reformers of the 1830s hoped that a modern legal system would replace the patriarchal 
patronage networks that they considered emblematic of backward colonial politics, the 
conservative backlash of the 1840s guaranteed that it would not.  Partly as a result of more 
restrictive inheritance laws, family wealth remained concentrated in few hands.  These laws 
expanded men's traditional prerogative to sire illegitimate children without endangering the 
patrimony of legitimate families. This legal protection served to perpetuate the practice of 
exogamous polygamy alongside endogamous Catholic marriage, particularly among elite men.  
Although it seems surprising that a first-generation descendant of an African slave would benefit 
from conservative politics, nineteenth-century parliamentary efforts to preserve religious and 
political traditions permitted José Joaquim to sustain an African-Brazilian patronage network 
after his death by blocking his granddaughter's succession. 

If his legatees' experience is any indication, however, in this economy characterized by 
wealth concentrated in the hands of a few families, it was very difficult to reap benefits from a 
modest bequest.  

At first glance, the case of Hermelinda's legitimation – the very last such case to 
make its way up through Brazilian courts -- marks the end of an era.  The legal opinion 
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that had declared "solemn legitimation" a dead letter at the end of the Empire augured its 
disappearance after the proclamation of the Republic in 1889.  When the regime decreed, less 
than a year later, that it would recognize only civil marriage, it also eliminated the legal effects 
of "sacrilegious" birth.67  Yet despite intense efforts of early republican liberal reformers to 
eliminate birthright from Brazilian law all together, illegitimacy remained an indelible category 
of legal inequality for nearly a century, becoming obsolete only with the passage of the 1988 
Constitution.68  When republican civil law was codified in 1916, it incorporated the principles 
and provisions regarding family and illegitimacy that had been elaborated in the nineteenth 
century and cited by Hermelinda's opponents.  Rather than an end, the case thus provides 
a starting point for understanding the continuing relevance of the circumstances of birth to 
ongoing struggles to define the boundaries of family in twentieth-century Brazil.
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( APEB, Testamento, 031/276/1745/19, D. Marcelino Antonio Pedroso, Africano, 
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( APEB, Legitimação, H. P. de Jesus, 1898,  p. 137-144.
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